ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR Part 71
[FRL - ]

Federal Operating Permts Program

AGENCY: Environnental Protection Agency (EPA).

ACTI ON:  Proposed rule; notice of opportunity for public
heari ng.

SUMVARY: The EPA is proposing a new approach for issuing
Federal operating permts to covered stationary sources
in Indian country, pursuant to title V of the Clean Ar
Act as anended in 1990 (Act). Consistent with EPA' s

I ndi an Policy, the Agency will protect air quality by
adm ni stering a Federal operating permts programin
areas | acki ng an EPA-approved or adequately adm nistered
Tri bal operating permts program |nplenentation of
today's proposal would benefit the environnent by
assuring that the benefits of title V, such as increased
conpl i ance and resulting decreases in em ssions, would
extend to every part of Indian country.

FOR FURTHER | NFORVATI ON CONTACT: Candace Carraway

(tel ephone 919-541-3189), U.S. Environnmental Protection
Agency, O fice of Air Quality Planning and Standards,

I nformati on Transfer and Program I ntegration D vision,
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Mail Drop 12, Research Triangle Park, North Carolina
27711.
DATES: Comments. Conmments on the proposed regul ations
nmust be received by EPA's Air Docket on or before

[45 days after publication in the Federal Register ].

Public Hearing. A public hearing is schedul ed for

10: 00 a.m, on [ 30 days after publication in the Federa

Register ] at the address |isted below. Requests to

present oral testinony nust be received by [ 15 days after

publication in the Federal Register ], and the hearing may

be canceled if no speakers have requested tinme to present
their comments by that date. Witten comments in lieu
of, or in addition to, testinony are encouraged. Persons
interested in attending the hearing or wishing to present
oral testinony should contact Ms. Pat Finch in witing at
the U S. Environnmental Protection Agency, Ofice of Air
Quality Planning and Standards, |nformation Transfer and
Program Integration Division, Mail Drop 12, Research
Triangle Park, North Carolina 27711

ADDRESSES: Comments should be nmailed (in duplicate if
possible) to: EPA Air Docket (Ml Code 6102),
Attention: Docket Nunmber A-93-51, Room M 1500, Waterside

Mall, 401 M Street SW Washi ngton, DC 20460. The public
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hearing will be held in the Waterside Mall auditorium at
the U S. Environnmental Protection Agency, 401 M Street
SW Washi ngt on, DC 20460.
Docket . Supporting information used in devel opi ng the
proposed rule is contained in Docket Nunmber A-93-51. The
docket is available for public inspection and copyi ng
between 8:30 a.m and 3:30 p.m Monday through Friday, at
EPA's Air Docket, Room M 1500, Waterside Mall, 401 M
Street SW Washington, D.C. 20460. A reasonable fee may
be charged for copying.
SUPPLEMENTARY | NFORNMATI ON:
Comments. The EPAis unlikely to be able to extend the
public coment period. Two paper copies of each set of
comments are requested. |If possible, comments should be
sent in both paper and conputerized form Comments
generated on conputer should be sent on an | BM conpati bl e
di skette and clearly | abeled. Conputer files created
with the WordPerfect 5.1 software package shoul d be sent
as is. Files created on other software packages should
be saved in an "unformatted" node for easy retrieval into
WordPerfect. Coments should refer to specific page

nunbers of today's proposal whenever possible.
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Reqgul ated entities . Entities potentially regul ated by

this proposed action are sources (1) that are located in
I ndi an country; and (2) that are nmmjor sources, affected
sources under title IV of the Act (acid rain sources),
solid waste incineration units required to obtain a
permt under section 129 of the Act, and those area
sources subject to a standard under section 111 or 112 of
the Act which have not been exenpted or deferred from
title Vpermtting requirenents. Regul ated categories

and entities include:



_Enggory Exanpl es of regulated entities

| ndustry Maj or sources under title I or section 112
| ocated in of the Act; affected sources under title

I ndi an IV of the Act (acid rain sources); solid
country waste incineration units required to

obtain a permt under section 129 of the
Act; area sources subject to standards
under section 111 or 112 of the Act that

are not exenpted or deferred from

permtting requirenents under title V.

This table is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to
be regul ated by this proposed action. This table lists
the types of entities that EPA is now aware coul d
potentially be regulated by this action. Oher types of
entities not listed in the table could al so be regul at ed.
To determ ne whether your facility is regulated by this
action, you should carefully exam ne the applicability
criteriain section 71.3(a) of the rule, the definition
of "Indian country" in section 71.2 of the rule, and

section 71.4 of the rule. |If you have questions
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regarding the applicability of this action to a
particular entity, consult the person listed in the
precedi ng "FOR FURTHER | NFORVATI ON CONTACT" section or
the EPA Regional Ofice that is admnistering the part 71
permt programfor the State or area in which the
rel evant source or facility is |ocated.
Qutline. The contents of today's preanble are listed in
the follow ng outline:
I . Background and Purpose
I1. Proposal Summary
I1l. Federal Authority to Inplement Title Vin
I ndi an Country
I'V. Proposed Changes to Regul atory Language
V. Admnistrative Requirenents
A. Reference Docunents
B. Ofice of Managenent and Budget (QvVB)
Revi ew
C. Regulatory Flexibility Act Conpliance
D. Paperwork Reduction Act
E. Unfunded Mandates Reform Act

| . Backaround and Purpose . Title V of the Act as

anended in 1990 (42 U. S.C. 7661 et seq.) requires that

EPA devel op regul ations that set m ni mum standards for
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State operating permts prograns. Those regul ations,
codified in part 70 of chapter |I of title 40 of the Code
of Federal Regul ations, were originally pronul gated on
July 21, 1992 (57 FR 32250). Title V also requires that
EPA promul gate, adm nister, and enforce a Federa
operating permts programwhen a State has defaulted on
its obligation to submt an approvable programw thin the
timefrane set by title V or onits obligation to
adequately adm ni ster and enforce an EPA-approved
program On April 27, 1995, EPA proposed regul ati ons (60
FR 20804) (hereinafter "1995 proposal") setting forth the
procedures and terns under which the Agency w |
adm ni ster a Federal operating permt programin a State
or in areas over which States do not have jurisdiction.
The final rule was published on July 1, 1996 (61 FR
34202) and will be codified at 40 CFR part 71. The
regul ati ons authorize EPA to issue permts when a State,
| ocal, or Tribal agency has not devel oped, adm ni stered,
or enforced an acceptable permts program or has not
i ssued permts that conply with the applicable
requi rements of the Act.

I ndian Tribes are not required to devel op operating

permts prograns, though EPA encourages Tribes to do so.
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The EPA expects that nost Tribes will not develop title V
operating permt prograns, in part due to the resources
required to develop a programand in part because for
sonme Tribes it will not be practicable to develop a
permts programfor relatively few sources. Wthin
| ndi an country, EPA believes it is appropriate that EPA
pronul gate, adm nister, and enforce a part 71 Federa
operating permts programfor stationary sources unti
Tri bes receive approval to adm nister their own operating
permts prograns.

In the 1995 proposal, EPA stated its intention to
i npl ement part 71 prograns to ensure coverage of Triba
areas whi ch EPA proposed to define as "those | ands over
whi ch an Indian Tribe has authority under the Cean Ar
Act to regulate air quality.” The final part 71 rule did
not include provisions relating to the boundaries of part
71 prograns in Tribal areas, pending resol ution of
jurisdictional issues involving Tribes and States that
were raised in a proposed rule that specified provisions
of the Act for which EPA believes it is appropriate to
treat Indian Tribes in the same manner as States,
pursuant to section 301(d)(2). See 59 FR 43956 (August

25, 1994) ("Indian Tribes: Ar Qality Planning and
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Managenent ," hereinafter "proposed Tribal authority
rule").

The EPA now believes that the 1995 proposal's
definition of "Tribal area,” that is to say, the Indian
| ands where EPA woul d exercise authority to inplenent a
Federal permt program was inappropriate. The proposal
was based on the interpretation of Tribal jurisdiction
under the Act in the proposed Tribal authority rule. The
approach of the 1995 proposal woul d have required Tribes
to establish their jurisdiction over an area before EPA
could inplenment a Federal programfor the area. Wile in
many cases this would not present a problem EPA believes
it is nore consistent wwth the Act that EPA adm nister
part 71 prograns for all areas of Indian country wthout
requiring any jurisdictional showi ng on the part of the
Tribe. Furthernore, in proposing that EPA inplenent part
71 throughout Indian country, today's notice is
consistent with the Agency's Indian Policy, which
provi des that EPA generally will adm nister environnental
prograns on reservation |ands until a Tribe assunes
regul atory responsibility. See, e.g., EPA's 1984 Policy

for the Adm nistration of Environnental Progranms on
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| ndi an Reservations, reaffirnmed by EPA Adm ni strator
Browner in 1994.

1. Proposal Sunmmary . The EPA' s approach for

issuing operating permts in Tribal areas outlined in
the April 1995 proposal was nodel ed on the jurisdictional
provi sions of the proposed Tribal authority rule. 1In the
proposed Tribal authority rule, EPA proposed to interpret
the Act as granting to Tribes, that are approved by EPA
to adm ni ster progranms under the Act in the same manner
as States, authority over all air resources within the
exterior boundaries of an Indian reservation. This would
enabl e Tri bal - approved prograns under the Act to address
conduct on all |ands, including non-Indian owed fee

l ands, within the exterior boundaries of a reservation.
The proposed Tribal authority rule would al so authorize
an eligible Tribe to devel op and i npl enment prograns under
the Act for off-reservation |lands that are determ ned to
be within a Tribe's own authority to regul ate under

rel evant principles of Federal Indian |aw, generally up
tothe limts of Indian country, as defined at 18 U S. C
1151. The rationale for this proposed interpretation of

Tribal jurisdiction to adm nister prograns under the Act
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is set out in detail in the proposed Tribal authority
rule. See 59 FR 43956, 43958-43961 (August 25, 1994).

In the 1995 proposal, EPA noted that when EPA is
acting in the place of a Tribe under the Act, pursuant to
Federal inplenmentation authority, the responsibilities
that would otherwise fall to the Tribe would accrue
instead to EPA. Thus, under the 1995 proposal, EPA would
have authority to inplenent a part 71 program for any
[ ands wthin the exterior boundaries of a reservation and
for any off-reservation |land over which a Tribe has
denmonstrated its own authority under Federal Indian |aw.
Today's notice nakes it clear that EPA s inplenentation
of part 71 prograns in Indian country is based on EPA s
overarching authority to protect air quality within
I ndi an country, not solely on its authority to act in the
stead of an Indian Tribe.

The 1995 proposal used the term"Tribal area" to
refer to the areas over which Tri bes and EPA had
jurisdiction. One of the commenters on the 1995 proposal
reconmended that the definition of "Tribal area"
enconpass I ndian country, as defined in 18 U S. C 1151,

noting that this termis used in the context of severa
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ot her EPA environnental prograns. As provided in 18
U S C 1151:

[ T]he term "I ndian country,” as used in this

chapter, neans (a) all land within the limts of

any I ndian reservation under the jurisdiction of
the United States governnent, notw thstandi ng

t he i ssuance of any patent, and including

ri ghts-of-way running through the reservati on,

(b) all dependent Indian conmunities within the

borders of the United States whether within the

original or subsequently acquired territory

t hereof, and whether within or w thout the

limts of a State, and (c) all Indian

allotrments, the Indian titles to which have not

been extingui shed, including rights-of-way

runni ng through the sane.

Al though a detailed analysis of the cases that have
interpreted this definition is beyond the scope of this
notice, it should be noted that the definition of Indian
country woul d enconpass the land referred to in the 1995
proposal as "Tribal area,” but would not require a
jurisdictional showing on the part of the Tribe. Indian

country includes all of the territory wthin an |Indian
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reservation (even | and owned by non-Indi ans) and
i ncor porates "dependent Indian comunities" and
allotnments held in trust regardl ess of whether they are
| ocated within a recogni zed reservati on.

Based on recent Suprene Court case |aw, EPA has
construed the term"reservation” to incorporate trust
| and that has been validly set apart for use by a Tribe,
even though that | and has not been formally designated as
a "reservation." See 56 FR at 64881 (Decenber 12, 1991);

see al so &l ahonman Tax Conmi ssion v. Ctizen Band

Pot awat omi | ndi an Tribe of Gklahoma , 111 S. Ct. 905, 910

(1991). The EPA will be guided by relevant case law in
interpreting the scope of "reservation"” under the Act.

The 1995 proposal was designed to authorize EPA to
directly inplenent an operating permts program where
there was a void in program coverage, thus assuring
program coverage coast to coast. However, the proposa
i nadvertently created a potential void in coverage, in
that it would authorize EPA to adm nister an operating
permts programonly where the Tribe had made a
jurisdictional showing. This raised the possibility that
neither EPA, the Tribe, nor the State woul d be

i npl ementing an operating permts programin a given
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geographic area. The EPA believes that to avoid this
result, EPA should exercise its authority throughout

I ndian country. Thus, consistent with the Agency's

I ndian Policy, EPAwill admnister title V prograns

Wi thin Indian country unless a part 70 program has been
given full or interimapproval. In addition, EPA
believes there is no reason to i npose on Tribes the
burden of making a jurisdictional showing prior to EPA
adm ni stering a Federal program The EPA solicits
comment on this approach to describing its exercise of
authority to issue operating permts under the Federa

operating permts program
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[, Federal Authority to Inplenent Title V.in

| ndi an Country . Today, EPA is proposing to inplenent the
Federal title V operating permt programthroughout

| ndi an country. As discussed in the proposed Tri bal
authority rule, EPA is authorized to protect air quality
by directly inplenenting provisions of the Act throughout
I ndi an country (59 FR 43956, 43958-43960 (August 25,
1994)). The EPA' s authority is based in part on the
general purpose of the Act, which is national in scope.

As stated in section 101(b)(1) of the Act, Congress
intended to "protect and enhance the quality of the
Nation's air resources so as to pronote the public health
and wel fare and the productive capacity of its

popul ation" (enphasis added). 1t is clear that Congress

intended for the Act to be a "general statute applying to
all persons to include Indians and their property

interests." See Phillips Petroleum Co. v. United States

EPA, 803 F.2d 545, 553-558 (10th Cir. 1986) (hol ding that
the Safe Drinking Water Act applied to Indian Tri bes and
| ands by virtue of being a nationally applicable
statute).

Section 301(a) of the Act del egates to EPA broad

authority to issue such regulations as are necessary to
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carry out the functions of the Act. Further, severa
provi sions of the Act call for Federal issuance of a
program where, for exanple, a State fails to adopt a
program adopts an inadequate program or fails to
adequately inplenment a required program See, e.g.,
sections 110(c) and 502(d), (e), (i) of the Act. It
follows that Congress intended that EPA would simlarly
have broad |l egal authority in instances when Tri bes
choose not to develop a program fail to adopt an
adequate program or fail to adequately inplenent an air
program aut hori zed under section 301(d). In addition,
section 301(d)(4) of the Act enpowers the Adm nistrator
to directly adm nister Act requirenents so as to achieve
t he appropriate purpose, where Tribal inplenentation of
those requirenents is inappropriate or admnistratively
i nfeasi ble. These provisions of the Act evince
Congressional intent to authorize EPA to directly

i npl ement prograns under the Act in Indian country until

Tri bes submt approvabl e prograns. !

The EPA's interpretation of section 301(d) is also
supported by the |legislative history--S. Rep.101-228
(Decenber 20, 1989), page 80 (noting that section 301(d)
of the Act authorizes EPA to inplenment Act provisions
t hroughout "I ndian country" where there is no tribal

program .
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The EPA believes that under the Act, Congress
intended to allow eligible Tribes to inplenent prograns
under the Act generally up to the limts of Indian
country and to authorize EPA to inplenent the Act in
| ndi an country where a Tri be does not have an approved
program The Act authorizes EPA to treat a Tribe in the
same manner as a State for the regulation of "air

resources wthin the exterior boundaries of the

reservation or other areas within the tribe's

jurisdiction" (section 301(d)(2)(B) (enphasis added)).

The EPA believes that this statutory provision, viewed
within the overall framework of the Act, reflects a
territorial view of Tribal jurisdiction and authorizes a
Tribal role for all air resources within the exterior
boundari es of Indian reservations w thout distinguishing
anong various categories of on-reservation land. 1In the
proposed Tribal authority rule, EPA stated its proposed
interpretation that the Act grants to Tribes approved by
EPA to adm ni ster prograns under the Act in the sane
manner as States authority over all air resources within
t he exterior boundaries of a reservation for such
prograns (59 FR at 43958). In addition, based on section

301(d)(2)(B) of the Act, EPA proposed that a Tri be may
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al so be able to inplenent its air quality prograns on
of f-reservation | ands which are within its jurisdiction
under Federal Indian |law, generally up to the limts of
"Indian country,” as defined in 18 U . S.C. 1151; id. at
43960.

The EPA is proposing to interpret the Act as
generally authorizing EPA to inplenent the title V
program even in areas of Indian country where a State
previously may have been able to denonstrate
jurisdiction. However, the EPA will not adm nister and
enforce a part 71 programin |Indian country when an
operating permts programfor the area which neets the
requirenents of part 70 of this chapter has been granted
full or interimapproval unless such approval is |ater
W t hdrawn. The EPA believes that the provisions of the
Act di scussed above evince a Congressional preference
that inplenmentation of the Act in Indian country be
carried out by either EPA or the Tribes. Even where a
State has asserted jurisdiction over an area |located in
| ndi an country under color of a statenment of general
aut hori zation in another Federal statute, the Act would
nonet hel ess generally authorize EPAto inplenment a title

V programin such areas. See Adkins v. Arnold, 235 U S
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417, 420; 59 L. Ed. 294, 295; 35 S. C. 118 (1914)

(noting that "later in time" statutes should take
pr ecedence).

Today's notice is consistent with |ong-standi ng EPA
policy that the Agency will adm nister environnental
prograns in Indian country until a Tribe assunes
regul atory responsibility. See, e.g., EPA' s 1984 Policy
for the Adm nistration of Environnental Progranms on
| ndi an Reservations, reaffirnmed by EPA Adm ni strator
Browner in 1994.

Were there is a dispute as to whether a particul ar
area is Indian country, EPA W Il run the title V program
in that area until the dispute is satisfactorily
resolved. A Tribal or State governnent that wi shes to
di spute whether an area is or is not wthin Indian
country should submt to the appropriate Regiona
Adm ni strator sufficient information that denonstrates to
EPA's satisfaction that there is a dispute. The EPA
solicits coment on this approach.

| V. Proposed Changes to Requl atory Language . The

EPA today proposes to add a definition of the term
"“I'ndi an country” based on the termas defined in 18

U S.C 1151. The EPA notes that although the definition
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of Indian country appears in a crimnal code, it has been
extended to civil judicial and regulatory jurisdiction

(DeCoteau v. District County Court , 420 U. S. 425, 427 n.

2 (1975); 40 CFR 144.3). I n addition, EPA proposes to
delete the definition of "Tribal area" because EPA
believes it is nore consistent with other environnental
regulations to define EPA's jurisdiction in terns of
“I'ndian country.”™ The use of both ternms may create
confusion as well. Accordingly, EPA proposes to revise
several regulatory provisions that include the term
"Tribal area,"” including the definition of "affected
State" in section 71.1, section 71.4(a), section 71.4(b),
sections 71.4(b)(2)-(4), section 71.4(f),

section 71.4(h)-(j), section 71.8(a), and

section 71.8(d).

I n addition, EPA proposes several regul atory changes
that result fromthe new approach that are different than
the 1995 proposal. Briefly summarized, these changes
include the following. First, proposed section
71.4(b)(1) that referred to Tribal assertion of
jurisdiction would not be finalized and woul d be del et ed
inits entirety since a Tribe's assertion of jurisdiction

is not a relevant consideration under today's proposal.
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| nstead, proposed section 71.4(b) would establish EPA s
authority to adm nister the part 71 programw thin Indian
country irrespective of whether the Tribe established its
jurisdiction over the area. Second, consistent with the
Agency's policy with respect to adm nistering
envi ronnental prograns in Indian country, EPA woul d not
solicit comment on the boundaries of the programthrough
a rul emaking. See, e.g., 40 CFR 144.3, 147.60(a) (EPA
adm ni sters Underground I njection Control program on

"Indian | ands, " defined equivalent to "Indian country."”
Rat her, di sputes over whether a specific source was
subject to the part 71 programwoul d be resolved in the
context of permtting the source. Therefore, provisions
fromthe April 1995 proposal that woul d have required EPA
to notify appropriate governnental entities of the
proposed geographi ¢ boundaries of the program are
i nappropriate and will be withdrawn. The EPA solicits
comments on this approach.

The EPA believes that nost sources in Indian country
are |ocated within reservation boundaries and that these
sources should not find it difficult to determ ne that

they are subject to the part 71 program The Agency w ||

rely on boundaries as determ ned by the Bureau of |ndian
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Affairs which will provide maps of reservations upon
request. The EPA recogni zes that sone sources may be
uncertain as to whether they are |located within Indian
country. Sources that are unsure of whether they are
| ocated in Indian country should consult the appropriate
EPA Regi onal office. Prior to the effective date of the
part 71 programin Indian country, the EPA will undertake
outreach efforts to notify sources that they are subject
to the program in nmuch the same way as States have
notified sources that they believed were subject to the
part 70 program However, EPA may fail to identify sone
sources within Indian country. Even as to those sources,
EPA reiterates that it is the source's responsibility to
ascertain whether or not it is subject to the part 71
program

The Agency will publish in the Federal Register a

notice of the effective date of the part 71 programin

I ndi an country as required by section 71.4(g), even where
the default effective date of Novenber 15, 1997 has not
been changed for a given area within Indian country. The
Agency solicits comments on what additional information
this notice should contain that would be hel pful to

sour ces.
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The EPA solicits coments on whether EPA shoul d take
addi tional steps to provide notice to sources that they
are located in Indian country and, if so, what those
steps would be. At this tine, the Agency does not
believe there is value in publishing maps and boundari es
of reservations because the Agency will rely on the
boundari es recogni zed by the Bureau of Indian Affairs
whi ch are avail abl e upon request fromthat Agency.

In addition, EPA is adding | anguage to clarify
section 71.4(b). The EPA intended that this section
woul d not only authorize early inplenentation of the part
71 program (i n advance of the Novenber 15, 1997 defaul t
effective date for the program, but would also clarify
that EPA will adm nister the programunless a part 70
program has been given full or interimapproval. Gven
that the 1995 proposed | anguage is | ess than clear on
this point, the current proposal at section 71.4 explains
that EPA will admi nister the programin Indian country.

V. Adm ni strative Requirenents

A. Docket . The docket for this regulatory action
is A-93-51. Al the docunents referenced in this
preanble fall into one of two categories. They are

either reference materials that are considered to be
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generally available to the public, or they are nenoranda
and reports prepared specifically for this rul enaking.
Both types of docunents can be found in Docket Nunber A-
93-51.

B. Executive O der 12866 . Under Executive

Order 12866 (58 FR 51735 (Cctober 4, 1993)), the Agency
nmust determ ne whether the regulatory action is
"significant” and therefore subject to OVB review and the
requirenments of the Executive Order. The Order defines
"significant” regulatory action as one that is likely to
lead to a rule that may:

(1) Have an annual effect on the econony of
$100 mllion or nore, adversely and materially affecting
a sector of the econony, productivity, conpetition, jobs,
t he environnent, public health or safety, or State, |ocal
or Tribal governments or communities;

(2) Create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her
agency;

(3) Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan programor the

rights and obligation of recipients thereof;
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(4) Raise novel legal or policy issues arising out
of legal nmandates, the President's priorities, or the
principles set forth in the Executive Oder."

Pursuant to the terns of Executive Order 12866, it
has been determ ned that this proposed rule is not a
"significant” regulatory action because it does not raise
any of the issues associated with "significant”
regul atory actions. The proposal would have a negligible
effect on the econony and woul d not create any
i nconsi stencies with other actions by other agencies,
al ter any budgetary inpacts, or raise any novel |egal or
policy issues. This proposal would affect EPA s approach
to permtting sources in Indian country, assuring that
all title V sources located in Indian country will be
subject to title V permtting requirenents. For these

reasons, this action was not submtted to OVMB for revi ew.

C. Requl atory Flexibility Act Conpliance . The

Regul atory Flexibility Act (5 U S.C. 601) requires EPA to
consi der potential inpacts of proposed regul ati ons on
small entities. |If a prelimnary analysis indicates that
a proposed regul ati on woul d have a significant adverse

econom ¢ inpact on a substantial nunber of snall
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entities, then a regulatory flexibility analysis nust be
pr epar ed.

The original part 70 rule and the recently proposed
revisions to part 70 were determ ned to not have a
significant adverse inpact on a substantial nunber of
smal |l entities. See 57 FR 32250, 32294 (July 21, 1992),
and 60 FR 45530, 45563 (August 31, 1995). Sinilarly, a
regul atory flexibility screening analysis of the part 71
rule revealed that the rule would not have a significant
adverse inpact on a substantial nunber of small entities,
since few small entities would be subject to part 71
permtting requirenents as a result of the rule's
deferral of the requirenent to obtain a permt for

nonmaj or sources. See 61 FR 34202, 34227 (July 1, 1996).

The prior screening anal yses for the part 70 and
part 71 rule was done on a nationw de basis w t hout
regard to whether sources were |ocated within Indian
country and are, therefore, applicable to sources in
| ndi an country. Accordingly, EPA believes that the
screeni ng anal yses are valid for purposes of today's
proposal . And since the screening anal yses for the prior

rules found that the part 70 and 71 rules as a whole
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woul d not have a significant inpact on a substanti al
nunber of small entities, today s rule, which nmay affect
a much small er nunber of entities than affected by the
earlier rules, also wll not have a significant inpact on
a substantial nunber of small entities. The reasons for
this conclusion are discussed in nore detail bel ow.

At this tinme, no nonmaj or sources are required by
part 71 to obtain an operating permt. The Agency has
al so i ssued several policy nmenoranda expl aining or
provi di ng mechani sns for sources to become "synthetic
m nors" whereby the source is recognized for not emtting
pollutants in major quantities. The sources thereby
avoid the requirenent to obtain a part 71 permt.

Because of the deferral of permtting requirenents
for nonngj or sources, today's proposal would affect only
a small nunber of sources. Although firmfigures on the
nunber of title V sources in Indian country are not
avail able, prelimnary estimtes suggest that there may
be only approxi mately 100 maj or sources, and 450 nonmaj or
sources (for which permtting requirenents would be

deferred).
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Consequently, | hereby certify that today's proposed
rul e woul d not have a significant inpact on a substanti al
nunber of small entities.

D. Paperwork Reduction Act . The O fice of

Managenent and Budget (QOVB) has approved the information
coll ection requirements currently contained in the part
71 requirenents published July 1, 1996 (61 FR 34202)
under the provisions of the Paperwork Reduction Act, 44
U S.C. 3501 et seq. and has assigned OVB control nunber
2060- 0336. The additional information collection
requirenments in this proposed rule have been submtted
for approval to OVMB. An Information Collection Request
(ICR) docunent has been prepared by EPA (I CR Nunber
1713.03) and a copy nay be obtained from Sandy Farner,
Regul atory Information Division, U S. Environnental
Protecti on Agency (2137), 401 M Street, S.W, Washi ngton,
DC 20460, or by calling (202) 260-2740.

The information is planned to be collected to enable
EPA to carry out its obligations under the Act to
determ ne whi ch sources in Indian country are subject to
the Federal Operating Permts Program and what
requi renments should be included in permts for sources

subject to the program Responses to the collection of



29
information will be mandatory under section 71.5(a) which
requires owners or operators of sources subject to the
programto submt a tinely and conplete permt
application, and under sections 71.6(a) and (c) which
require that permts include requirenments related to
recordkeeping and reporting. As provided in 42 U.S.C
7661(e), sources nmay assert a business confidentiality
claimfor the information collected under section 114(c)
of the Act.

Today' s proposal would inpose information
col l ection request requirenments on approximately 100
sources in Indian country. On a per source basis, the
burden woul d be identical to the burden for sources
currently subject to part 71 requirenents. 1In the
current Information Collection Request (ICR) docunent for
the part 71 rule, EPA estimates that the annual burden
per source is 329 hours, and the annual burden to the
Federal governnent is 243 hours per source. Therefore,
the inpact of today's proposal would be that sources wll
i ncur an additional 32,900 burden hours per year, and EPA
wi Il incur an additional 24,300 burden hours per year.
The total annualized cost would be $18, 425 per source or

$1, 842, 500.
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Today's rul e inposes no burden on State and | ocal
agenci es. Burden neans the total tinme, effort, or
financi al resources expended by persons to generate,
mai ntain, retain, or disclose or provide information to
or for a Federal agency. This includes the tinme needed
to review instructions; develop, acquire, install, and
utilize technol ogy and systens for the purposes of
collecting, validating, and verifying information;
processi ng and mai ntai ning information, and discl osi ng
and providing information; adjust the existing ways to
conply with any previously applicable instructions and
requirenments; train personnel to be able to respond to a
collection of information; search data sources; conplete
and review the collection of information; and transmt or
ot herwi se disclose the information. An Agency may not
conduct or sponsor, and a person is not required to
respond to, a collection of information unless it
di splays a currently valid OMB control nunber. The OVB
control nunbers for EPA' s regulations are listed in 40
CFR part 9 and 48 CFR
Chapt er 15.

The Agency requests coments on the need for this

i nformation, the accuracy of the provided burden
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estimates, and any suggested nethods for mnim zing
respondent burden, including through the use of autonated
coll ection techniques. Send coments on the ICRto the
Director, Regulatory Information Division, US.
Envi ronnmental Protection Agency (2136), 401 M Street,
S. W, Washi ngton, DC 20460, and to the Ofice of
I nformati on and Regul atory Affairs, Ofice of Managenent
and Budget, 725 17th Street, N W, Washi ngton, DC 20503,
marked "Attention Desk Ofice for EPA." Include the ICR
nunber in any correspondence. Since OMBis required to
make a deci sion concerning the | CR between 30 and 60 days
after [insert date of publication in the Feder al
Register ], a comment to OVMB is best assured of having its
full effect if OVMB receives it by [insert date 30 days

after publication in the Federal Register ]. The final

rule will respond to any OMB or public coments on the
information collection requirenments contained in this

pr oposal .

E. Unfunded Mandates Reform Act . Today's action
i nposes no costs on State, |local, and Tribal governnents.
It changes the Agency's approach to issuing pernmts to
sources in Indian country and elimnates the requirenent

that Indian Tribes establish their jurisdiction prior to
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EPA adm ni stering the Federal operating permts program
in Indian country.

The EPA has estimated in the |ICR docunent that the
Federal operating permts programrule pronulgated in
July 1996 woul d cost the private sector $37.9 mllion per
year. See 61 FR 34202, 34228 (July 1, 1996). In the
| CR, EPA estimates costs based on sources that woul d be
subject to part 71 permtting requirenents in eight
States, but overestimates the nunber of these sources for
pur poses of sinplifying the analysis. See 61 FR 34202,
34227 (July 1, 1996). The overestimate of the nunber of
sources is nearly as |arge as the nunber of new sources
covered in today's proposal. Consequently, EPA believes
today's proposal would increase the direct cost of the
part 71 rule for industry to $38.3 million. This
estimate i s based on the average cost of conpliance per
source and the nunber of sources in Indian country that
were not accounted for in the original estimate. The EPA
has determ ned that today's action does not contain a
Federal nandate that nmay result in expenditures of $100
mllion or nore for State, |local, and Tribal governnents,
in the aggregate, or the private sector, in any 1 year.

Therefore, the Agency concludes that it is not required
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by section 202 of the Unfunded Mandates Reform Act of
1995 to provide a witten statenment to acconpany this

regul atory action.
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Proposed Rul emaki ng for Federal Operating Permts
page 26 of 32

Li st of Subjects 40 CFR Part 71

Qperating permts, Indian Tribes.

Dat e Carol M Browner
Admi ni strator

Billing Code: 6560-50-P
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For the reasons set out in the preanble, title 40,
chapter | of the Code of Federal Regul ations is anended
as set forth bel ow
Part 71--[ Amended]

1. The authority citation for part 71 continues to
read as follows:

Authority: 42 U . S.C. 7401 et seq.
Subpart A--[ Anended]

2. Section 71.2 is proposed to be anended by
revi sing paragraphs (1) and (2) of the definition of
"affected State" and by adding the definition of "Indian
country” as foll ows:

8§ 71.2 Definitions

* * * * *

Affected States are:

(1) Al States and areas within Indian country
subject to a part 70 or part 71 program and that are
contiguous to the State or the area within Indian country
in which the permt, permt nodification, or permt
renewal is being proposed; or that are within 50 mles of
the permtted source. A Tribe shall be treated in the
same manner as a State under this paragraph (1) only if

EPA has determned that the Tribe is an eligible Tribe.
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(2) The State or area within Indian country subject
to a part 70 or part 71 programin which a part 71
permt, permt nodification, or permt renewal is being
proposed. A Tribe shall be treated in the sane manner as
a State under this paragraph (2) only if EPA has
determ ned that the Tribe is an eligible Tribe.

* * * * *

| ndi an _country neans:

(1) Al land within the limts of any Indian
reservation under the jurisdiction of the United States
governnment, notw thstandi ng the i ssuance of any patent,
and i ncluding rights-of-way running through the
reservation

(2) Al dependent Indian comunities within the
borders of the United States whether within the original
or subsequently acquired territory thereof, and whet her
wthin or wwthout the limts of a State; and

(3) Al Indian allotnents, the Indian titles to
whi ch have not been extingui shed, including rights-of-way
runni ng through the sane.
ok k% %

2. Section 71.4 is proposed to be anmended by

revising paragraph (a) introductory text, revising
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paragraph (b), revising paragraph (f), revising paragraph
(h), revising paragraph (i) introductory text, and
revising paragraph (j), to read as foll ows:

§ 71.4 Program | npl enent ation

(a) Part 71 prograns for States. The Adm nistrator
will admnister and enforce a full or partial operating
permts programfor a State (excluding Indian country) in

the foll ow ng situations:

(b) Part 71 prograns for Indian country. By
Novenber 15, 1997, the Adm nistrator will adm nister and
enforce an operating permts programin |Indian country,
as defined in 8 71.2, when an operating permts program
for the area which neets the requirenents of part 70 of
this chapter has not been granted full or interim
approval by the Adm nistrator. The Adm nistrator may
adm ni ster an operating permts programin Indian country
in advance of that date.

(1) [Reserved]

(2) The effective date of a part 71 programin

| ndi an country shall be Novenber 15, 1997.
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(3) Notwi thstandi ng paragraph (b)(2) of this
section, the Adm nistrator, in consultation with the
governi ng body of the affected Indian Tribe, may adopt an
earlier effective date.

(4) Notwi thstandi ng paragraph (i)(2) of this
section, within 2 years of the effective date of the part
71 programin Indian country, the Adm nistrator shal
take final action on permt applications frompart 71
sources that are submtted within the first full year
after the effective date of the part 71 program
ok ok ok %

(f) Use of selected provisions of this part. The
Adm ni strator may utilize any or all of the provisions of
this part to adm nister the permtting process for
i ndi vi dual sources or take action on individual permts,
or may adopt, through rul emaki ng, portions of a State or
Tribal programin conbination with provisions of this
part to adm nister a Federal programfor the State or in
I ndian country in substitution of or addition to the
Federal program otherw se required by this part.
ok k% %

(h) Effect of limted deficiency in the State or

Tribal program The Adm nistrator may adm ni ster and



39

enforce a part 71 programin a State or within Indian
country even if only limted deficiencies exist either in
the initial programsubmttal for a State or eligible
Tri be under part 70 of this chapter or in an existing
State or Tribal programthat has been approved under part
70 of this chapter.

(1) Transition plan for initial permts issuance.
If a full or partial part 71 program beconmes effective in
a State or within Indian country prior to the issuance of
part 70 permts to all part 70 sources under an existing
programthat has been approved under part 70 of this
chapter, the Adm nistrator shall take final action on
initial permt applications for all part 71 sources in
accordance with the following transition plan.
ok % ok *

(j) Delegation of part 71 program The
Adm ni strator may promul gate a part 71 programin a State
or Indian country and del egate part of the responsibility
for admnistering the part 71 programto the State or
eligible Tribe in accordance with the provisions of
8§ 71.10; however, delegation of a part of a programw ||

not constitute any type of approval of a State or Tri bal
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operating permts programunder part 70 of this chapter.

3. Section 71.8 is proposed to be anmended by
revising the first sentence of paragraph (a) and revising
par agraph (d) as foll ows:

§ 71.8 Affected State Revi ew

(a) Notice of draft permts. Wen a part 71
operating permts program becones effective in a State or
within Indian country, the permtting authority shal
provi de notice of each draft permt to any affected
State, as defined in 8 71.2 on or before the tine that
the permtting authority provides this notice to the
public pursuant to 8§ 71.7 or 71.11(d) except to the
extent 8 71.7(e)(1) or (2) requires the timng of the
notice to be different. * * *
ok k% %

(d) Notice provided to Indian Tribes. The
permtting authority shall provide notice of each draft
permt to any federally recognized Indian Tribe in an
area contiguous to the jurisdiction in which the part 71

permt is proposed or is within 50 mles of the permtted
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source and whose air quality may be affected by the

permtting action.



